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OWNERSHIP AND TITLE:  
HOW, WHO AND WHAT 

Course Outline:
This course educates the residential real estate agent in the various 
types of estates in land, the interests of owners within the various 
forms of estates in land as well as how ownership can be held, the 
different types of ownership possibilities and the legal aspects of 
deed and title.

Learning Objectives:

Objective 1: Knowledge 

To identify and define:

 • The different types of estates in land;

 • The rights inherent in the different types of estates in land;

 • The ways in which ownership to residential real estate can  
  be held;

 • The various forms of residential ownership;

 • The various types of deeds, their uses and limitations.

Objective 2: Comprehension and Analysis

To aid the student in being able to explain and distinguish:

 • The various forms and levels of interest held in the different  
  types of estates in land;

 • The rights and limitations of rights within the estates in land;

 • How an owner may hold ownership;
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 • The different forms of ownership;

 • The purpose and form of title;

 • The purposes and uses of various deed forms.

Objective 3: Application and Evaluation

To prepare the student to be able to interpret and evaluate with 
a client:

 • The characteristics and benefits of the different interests held  
  in estates in land;

 • The legal rights within ownership;

 • Limitations to ownership;

 • How ownership can be held;

 • The types of ownership within residential real estate;

 • The advantages and disadvantages of the various types of  
  residential ownership;

 • How title can be held and what benefits there are in the  
  various forms;

 • The variety of deeds and the rights and protections  
  incorporated in them.
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The Timed Course Outline:

A. Estates In Land-Forms, Interests and Rights   35 mins

B. Ownership Of Fee Simple Estates 35 mins

C. Residential Forms Of Ownership 30 mins

D. Title And The Bundle Of Rights 10 mins

E. Deeds 30 mins

F. Adverse Possession 10 mins

Total Time 150 mins

E-Book Self-Study Program
If you are taking this course via E-book self-study please review the 
following prior to beginning your program.

Maximum Allowable Time To Complete Your Program: You have 3 
Months to complete this Continuing Education Course. No extensions 
are allowed. Failure to complete your course in the allotted time will 
result in dismissal from the course and forfeiture of your course tuition. 
While we grant students three months to complete this course you are 
responsible for completing your course, taking and passing the final 
exam prior to your specific required CE renewal cycle deadline date.

Begin your Course: This course consists of Chapters, Lessons or 
Sections. Begin your course by reading Chapter 1 in the text. At the end of 
the chapter complete any end of Chapter Review Questions presented. 
By completing the end of Chapter exams students are able to grade 
themselves as to how well they comprehend the chapter materials. 
When you have completed Chapter 1 proceed to the next Chapter.  

Instructor Assistance: During your course of study contact our 
office if you need instructor assistance. We will share your contact 
information with an instructor, they will contact you. Please allow 24 
hours for an instructor to contact you.   
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Final Examination: Students must take and pass a 25 question final 
exam in order to receive credit for this course.  If you have completed 
your reading assignments and end of chapter exercises you are 
eligible to take your Final Exam.  

Final Exam Appointments: Final exam appointments can be 
made locally or with an out-of-town Exam Proctor. To schedule 
your final exam appointment, please call (312) 803-4900  
or email central@chicagorealtor.com. You can also visit  
http://chicagorealtor.com/realtors-real-estate-school/course-forms/ 
to obtain the appropriate form.

Course Completion: When you successfully complete your final exam 
you will receive a transcript. Depending on the number of students 
testing at any given time we reserve the right to mail the documents 
to students within 7 – 10 working days after the date of the final exam. 

Failed Final Exams: If you fail your final exam you may retake the 
Final exam within two weeks; follow the instructions outlined above 
for Final Exam appointments. Students failing a second time need to 
re-enroll and retake this course at the full course tuition. 

CE Compliance Reporting: IDFPR requires each licensed education 
provider approved to offer continuing education courses to submit 
to the licensing agency, on or before the 15th of each month, a report 
of those licensees who have successfully completed a continuing 
education course offered by the provider during the preceding 
calendar month. We will report your compliance to IDFPR on the 15th 
of the month following your final exam date. 

Please call (312) 803-4910 if you have any questions or email  
info@rres-online.com. 

Thank you.
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OWNERSHIP AND TITLE:  
HOW, WHO AND WHAT

How a property owner holds ownership affects the owner’s ability to: 

 • Sell, transfer or convey that ownership;

 • Attach liens and mortgages to the property;

 • Determine the rights of inheritance.

HOW WE LOOK AT OWNERSHIP

ESTATES IN LAND

An “estate in land” defines the level of ownership interest that an 
entity holds in real property (real estate plus the bundle of legal 
rights). That interest must:

 • Be “possessory”:

   	“Possession” is the actual holding of the property with  
    the right of enjoyment.

   	It must allow for possession of the property at the  
    present time or at a time in the future.  

 • Have “duration”:

   	The length of time that possession is to be held  
    determines and classifies the type of estate in land.  
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4 basic categories of estates in land. Only 2 have the right of ownership:

  • Freehold estates with right of ownership;

  • Statutory or legal life estates-created by law, with right  
   of ownership;

  • Leasehold estates-with rights of “possession” and “use”,  
   but without right of ownership;

  • Equitable estates-with neither right of possession nor right  
   of ownership 

FREEHOLD ESTATES-Ownership

Freehold estates are for an undetermined amount of time:

  • Fee Simple Estate is for an unlimited duration or forever;

  • Life Estate is only for a person’s lifetime.

FEE SIMPLE ESTATES

  • Have complete ownership:

    	All of the legal bundle of rights to the property belong  
     to the owner;

    	Are for an unlimited/indefinite amount of time or simply 
     “forever”.   

  • Also called an “estate of inheritance” because the ownership  
   can be inherited.

  • Can be transferred, conveyed or sold at the owner’s  
   discretion.
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Types of fee simple ownership:

 • Fee Simple Absolute 

 • Fee Simple Defeasible

1. Fee Simple Absolute (Indefeasible Estate):

 • Maximum rights of ownership.

 • Continues “forever”, is never-ending.

 • The property owner/titleholder possesses all of the bundle  
  of legal rights; is subject only to public laws and/or private  
  restrictions.  

 • The bundle of rights includes the right of:

   	Possession;  

   	Control;  

   	Enjoyment;  

   	Exclusion;  

   	Disposition.  

2. Fee Simple Defeasible or Defeasible Fee is a fee simple estate 
that is not absolute.

 • The rights of ownership are transferred conditionally.

 • Ownership is subject to a condition that runs with the land and 
  is binding on all successive owners. 

 • This condition infringes on the owners’ “enjoyment” of the  
  property.

 • A previous owner has created a condition on the deed that  
  restricts or limits all future owners’ usage of the property to  
  or from a specific usage.
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 • The titleholder has a fee simple title, but the continuance of  
  that ownership is dependent on an event occurring or on an 
  event not occurring.

 • It is an inheritable estate.

2 types of fee simple defeasible:

2a. Fee simple on condition subsequent or Fee simple subject to 
a condition subsequent:

 • Requires that the new owner not perform a certain activity or 
  action so that a particular event will not occur.  

 • If the new owner breaks or breaches the condition in the deed, 
  the previous owner may take back possession of the property  
  but must go through legal action to do so.

 • The previous owner retains the “right of re-entry” so that in the 
  event the condition or agreement is breached, the previous  
  owner who has stipulated the condition has the right to take 
  possession of the property, but must do so through court action.  

2b. Fee simple determinable or Fee simple on condition precedent:

 • A requirement or limitation is attached to the property that is 
  required to occur or be maintained. 

 • If the new owner breaks or breaches the required condition or  
  limitation, the previous owner or the previous owner’s heirs  
  have the right to take back possession of the property:  

    	This is the “possibility of reverter” because if the  
     condition is breached, the property will automatically 
     “revert” back to the original owner or her heirs. 

    	The previous owner does not need to take legal action  
     to re-take the property, it is simply automatically  
     returned to the previous owner.  
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In Illinois:

While the condition subsequent or precedent passes indefinitely 
with the deed to all owners, Illinois law allows the original grantor 
only 40 years time to exercise the right to reclaim possession of the 
property. Although the condition remains attached to the deed and 
must be adhered to, the current owner would not lose possession 
of the property if after a period of 40 years the condition were 
violated.

LIFE ESTATES

A form of ownership in which the owner of a property gives ownership 
to another person but only for the length of a person’s life.  

A life estate:

 • Bases the duration of ownership on the duration of someone’s 
  lifetime. It could be:

   	The lifetime of the actual holder of the life estate, the 
    “life tenant”;

   	The lifetime of another designated person who is not the 
    life tenant, but is the “measuring life”.  

 • Is not inheritable.

 • Is based only on the lifetime of a natural person, not an  
  unnatural entity such as a corporation.

 • Can be created by deed, will, trust or operation of law: 

   	Continues only for a particular person’s lifetime;

   	Describes what will happen to the property when that  
    person dies;

   	Automatically transfers to another when the life tenant  
    or the measuring life dies.  
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• The life tenant may use and/or occupy the property for the 
duration of his life or of the measuring life, but:

   	Cannot sell the actual ownership:

     ¡ May sell, lease or mortgage only her “interest” in  
      the property to another party who must surrender  
      that interest upon the death of the measuring life.

     ¡ Cannot alienate (sell) the actual property, destroy it  
      or allow it to deteriorate.  

     ¡ Must disclose that this is a life tenancy and that the 
      person leasing, purchasing or issuing a mortgage is  
      subject to the termination of any such agreement on  
      the death of the measuring life.

   	Cannot will the ownership to any heirs.  

 • Upon the death of the measuring life, ownership of the  
  property will pass according to the conditions agreed upon 
  in the life estate:

   	A life estate with a “reversionary interest”, in which the 
    property reverts back to the original owner at the end of  
    the life estate. 

   	Upon the death of the “measuring life” person, instead  
    of reverting back to the original owner, the property  
    may automatically pass to the next designated  
    recipient, another individual or an organization, known  
    as the “remainderman”.  

   	Both a reversionary interest and a remainderman interest  
    are “non-possessory”, as the recipients of the property do 
    not possess the property during the term of the life estate.
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The life tenant has all of the rights and responsibilities of ownership so:

 • May profit from the ownership.  

 • Must pay:

   	The utilities;

   	The taxes.

 • Must maintain property insurance.

 • Must not damage or destroy the property, but must properly 
  maintain it.

Conventional Life Estate:

 • The property owner creates the life estate through a deed or 
  a will.

 • Upon the death of the life tenant, ownership may pass:

   	To a remainderman;

   	Back to the original owner/creator of the life estate  
    (reversionary interest);

   	To the next recipient as a life estate or as a fee simple  
    estate.

Life Estate Pur Autre Vie:

 • The property owner:

   	Creates the life estate through a deed or a will.

   	Gives the life estate to a designated recipient who is the  
    life tenant.

 • The duration is based on the lifetime of a person other than  
  the life tenant. (“Pur autre vie” means “for the life of another”.)
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 • When the measuring life dies, ownership of the property goes 
  to another designated recipient/remainderman or reverts back  
  to the original owner.  

 • Ownership may pass to the next recipient as a life estate or as  
  a fee simple estate.

Whether in a conventional life estate or a life estate pur autre vie, 
should the life tenant lease or mortgage the property, he must make 
the transference subject to the length of the life estate and he must 
have a guarantee that the other person will relinquish ownership 
of or rights to the life estate property when the measuring lifetime 
person dies.

Legal Life Estate:

 • Created through an operation of law rather than through the  
  choice of the owner;  

 • Is automatically created after the death of the spouse who  
  owned the property, thereby protecting the surviving, non- 
  owning spouse’s interests in the property.

3 types of legal life estates:

 • Dower;

 • Curtesy;

 • Homestead.

Dower and Curtesy are marital life estates created to protect the 
interests of the surviving wife (dower) or husband (curtesy) when 
the property-owning spouse dies intestate. The surviving spouse’s 
claim to the property and/or to the income produced by it, usually 
takes precedence over the deceased spouse’s creditors.  
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In either dower or curtesy, the surviving, non-owning spouse usually 
has the right to 1/3 or to 1/2 of the interest in the property for the 
remainder of his or her life.  Owing to the concept of discrimination 
based on gender, most states do not recognize dower and curtesy, 
but refer to the surviving spouse’s share as the “statutory share”. 

In Illinois:

Illinois does not recognize dower or curtesy but has replaced them 
with the Uniform Probate Code which allows the surviving spouse 
to receive an “elective share”, which is 1/2 the probate estate if 
there are no descendants and 1/3 if there are descendants. 

A Homestead Exemption (not to be confused with the Homeowner’s 
Exemption property tax deduction) is a privilege given to protect 
the home’s equity from unsecured creditors for a surviving spouse or 
family if the owner dies, but only for as long as the home is occupied 
as the family home/primary residence. A homestead exemption is a 
life estate that applies to the dwelling or the land that is occupied as 
the principal family home.

If the property is held as a tenancy by the entirety, unsecured 
creditors cannot take the property to pay for the debts of only one 
of the owners.  However, if both spouses are responsible for the 
debt, they would only be able to claim the maximum homestead 
exemption but not keep the property.

Homestead Rights:

 • Provide that in a forced sale to pay debts, a portion of the  
  property or a portion of the value of the property is reserved  
  for the owner.  
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 • Exempt the owner’s/debtor’s reserved portion from judgments  
  in favor of creditors such as judgments for:

   	Credit cards;

   	Unsecured creditors.  

 • Provide protection for the equity in the home for surviving 
  children under 18 until they reach 18.

 • Can protect some of the equity in the home during bankruptcy.  

Homestead rights do not provide protection or exemption from 
property tax liens, mortgage liens or mechanic’s liens. These are 
“secured creditors” as their claim against the property is secured 
by the property itself. Homestead rights protect against “unsecured 
creditors” whose claim against the property is not secured by the 
property itself.

Signing Contracts and Homestead Rights:

When selling their primary residence, both spouses must sign any 
contracts to release the homestead rights of each spouse. Even if 
only one of the spouses purchased the home or only one of the 
spouses is on title, the non-titleholding spouse should sign a waiver 
of homestead interest in order for the deed, mortgage, etc. to be 
executed. If the non-owning spouse does not sign a waiver of his 
or her homestead rights, that spouse may hold up the sale of the 
property by claiming his or her homestead rights to the primary 
residence.

Generally, the homestead exemption operates as follows:

 • It is a statutory provision.

 • Most states limit the amount of money that a debtor can claim 
  as homestead (varies from state to state).
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 • Only 1 homestead estate can be claimed on a property at  
  a time:

   	Occupancy must be exclusive to the person and/or family  
    claiming the homestead estate.

 • In a court-ordered sale, the homestead exemption reserves  
  or holds aside a portion of money from the sale in order to  
  provide for the family’s financial relief: 

   	However, if the property itself is the security for unpaid  
    debts such as a mortgage, a mechanic’s lien or real estate 
    taxes, the proceeds from the sale of the property go to  
    pay those debts before the family gets paid;

   	After the family receives whatever amount is allotted to 
    the homestead, the remaining money, if any, goes to pay  
    the family debts that are not secured by the home,  
    i.e. credit cards.  

Some states issue the homestead exemption automatically while 
other states require that the homeowner file a Declaration of 
Homestead to receive it. The amount of the homestead exemption 
varies by state.

In Illinois:

 • Homestead rights are automatic.

 • A judgment lien cannot be attached to a homestead in Illinois. 

 • The person claiming the exemption must be listed on the 
  deed as a legal owner of record.  

 • Homestead rights apply to any residential property that is  
  the family home/primary residence: detached single-family,   
  townhome, condominium or cooperative.  
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• The exemption may be applied to personal property and to  
  the proceeds from a sale of the real and personal property  
  for up to 1 year from the date of sale of the property.

 • Homestead is applicable to all households whether single,  
  married, or families.

Homestead in Illinois reserves up to $15,000 for a single person 
and up to $30,000 for a married couple.  

FOR EXAMPLE:  
In order to satisfy the owners’ debts, an Illinois court has ordered 
the sale of their home. Since the owners are a married couple, they 
will exercise their homestead rights reserving of up to $30,000 
after the sale of their home. Real estate taxes for the year have not 
yet been paid, there is an outstanding mortgage and the creditor 
named in the judgment lien will be paid from the proceeds of 
the sale. The home sells for $400,000. The real estate taxes are 
$10,000. The outstanding mortgage is $250,000 and the creditor 
named in the judgment lien is owed $75,000.

 $400,000 Sale price of the home
 - $10,000 Real estate taxes
 - $250,000 Mortgage
   $140,000 Remains to pay debts and cover homestead  
  exemption
 - $30,000 Homestead exemption for a married couple
    $110,000 Remains to pay the creditor
 - $75,000 Paid to the creditor 
 = $35,000 Remains for the homeowners beyond the 
  homestead exemption.
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However, if the home had sold for $325,000, the proceeds would 
look di�erent.

 $325,000 Sale price of the home
 - $10,000 Real estate taxes
 - $250,000 Mortgage
 $65,000 Remains to pay debts and cover homestead    
  exemption
 - $30,000 Homestead exemption for a married couple
 - $35,000 The creditor receives $35,000 out of the  
  $75,000 he is owed.

FORMS OF OWNERSHIP

HOW FEE SIMPLE OWNERSHIP IS HELD

Fee simple ownership entitles the owner to the most comprehensive 
of ownership rights. The ownership of a fee simple estate can be held:

• In severalty;
• In co-ownership;
• In trust.

SEVERALTY— SOLE OWNERSHIP— TENANCY IN SEVERALTY

“Severalty” refers to the owner being “severed” from any other 
owners and possesses the entire bundle of legal rights, giving the 
owner the most complete control of the property. 

In severalty:

• The owner is one individual, one single entity, or an artificial 
  person (i.e. a corporation);

 • Title is held only by that one entity.
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CO-OWNERSHIP

Two or more entities together share ownership of or hold title to the 
property.

Types of co-ownership:
 • Tenancy in common
 • Joint tenancy
 • Tenancy by the entirety
 • Community property

Tenants In Common-Tenancy In Common
 • Ownership is by 2 or more people;
 • Created by deed, will or operation of law;
 • Deed may state the percentage of interest that each tenant 
  in common owns;  
 • A tenant in common may will his interest to an heir;
 • Each owner may own a different percentage of the property,  
  so their individual shares might be unequal;
 • Each owner owns an undivided interest in the whole property,  
  unity of possession;
 • An owner may sell, transfer or convey his interest in the  
  property without the consent of the other co-owners and it  
  will not affect the other tenants in common;
 • Dower and curtesy rights are upheld in a tenancy in common.

In Illinois:

If there are two or more owners of a property and the deed 
does not state the specific manner in which title is held, the law 
presumes that the title is held as tenants in common.  

The percentage of ownership of each co-owner may be stated 
on a single deed or each tenant in common may have a separate, 
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individual deed that shows her individual percentage of 
ownership. Should there be a single deed without designated 
ownership percentages, the law presumes that each co-owner 
holds an equal share.

Joint Tenancy

Two or more individuals share ownership with an undivided interest 
in the same property. Joint tenancy can only be formed through 
an intentional conveyance of the property through a single deed 
or a will and cannot be established by inference/assumption, or by 
operation of law. The deed must explicitly state that the property is 
being held in joint tenancy.

For a joint tenancy ownership to be established, it must meet the 
criteria of the “Four Unities”:

 • Unity of possession:  The property cannot be physically  
  divided; all owners have an undivided right to keep or dispose  

of the property.

• Unity of interest:  Each owner must own the same, equal,  
undivided, fractional share of the property as a whole.  

• Unity of time:  All owners receive the right of ownership at the 
  same time/simultaneously and their interests are for the exact 
  same period of time, i.e. the lifetime of each owner.

Tenant In Tenant In Tenant In Tenant In Tenant In
 Common A Common B Common C  Common D Common E

% of ownership 35% 20% 30% 15% --

“D” sells his  35% 20% 30% -- 15% 
share to “E” 

“B” sells his  35% -- 50% -- 15% 
share to “C” 
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• Unity of title:  All owners hold ownership via the same title,  
deed, will, etc.  

Joint tenants have “unity of ownership”:

• Regardless of the number of owners, they form only one unit  
of ownership;

• Title is held as though there is only one owner;  

• There can be any number of individuals;

• There is “right of survivorship”, which is one of the most  
important distinctions of joint tenancy ownership.  

Joint Tenancy Has Right Of Survivorship.  When one of the joint 
tenants dies, the surviving joint tenant(s) automatically receives the 
portion of ownership that the deceased owned, thereby avoiding 
probate. This is not an inheritance, but more an absorption of the 
deceased owner’s ownership by the other joint tenant(s). Ownership 
through joint tenancy is not inheritable and cannot be transferred 
via will. Should the deceased have a will, the property held in joint 
tenancy would not be a�ected.  

 Joint Joint Joint Joint Joint
 Tenant 1 Tenant 2 Tenant 3  Tenant 4 Tenant 5

Original 20% 20% 20% 20% 20%
ownership

After #5’s death  25% 25% 25% 25% 

After #4’s death        33 1/3%      33 1/3%       33 1/3% 

After #3’s death  50% 50% 

After #2’s death  100%
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The last surviving joint tenant would then hold the property in 
severalty since he would be the sole owner and may do what he 
wishes with the property, sell it, will it, etc.

Corporations cannot be a part of a joint tenancy ownership because 
“corporations never die”, thereby negating the right of survivorship.  
Dower and curtesy rights are negated within a joint tenancy.

An individual joint tenant may terminate his joint tenancy by 
breaking one of the four unities in conveying his or her interest 
to a third party. Should one of the joint tenants decide to convey 
his interest in the property to another party who is not part of 
the joint tenancy it does not affect the existing joint tenancy. 
Instead, the new owner becomes a tenant in common with the 
joint tenancy. A new owner cannot become a part of an already 
established joint tenancy. Should the existing joint tenancy wish 
to add another person to it, the existing joint tenancy must be 
dissolved and a new joint tenancy must be created that includes 
the newly-added joint tenant.  

Should the joint tenants all agree to sell the property, they must 
divide any proceeds from the sale equally.  

Tenancy By The Entirety

 • Applies specifically to the primary residence of married  
  couples or those in a civil union;

 • Right of survivorship.

 • With the death of one spouse, ownership automatically passes 
  to the other without going through probate.

 • Title is held as though there is only one owner, that one owner  
  being the couple that forms the tenancy by the entirety.
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 • Both spouses own and possess an equal and undivided  
  interest in the property.

 • Neither spouse has the right nor the freedom to sell his/her  
  interest without the consent of the other spouse; selling the  
  interest would dissolve the tenancy by the entirety.

 • Both spouses must sign the deed when the property is  
  conveyed to another owner.

 • Only 2 persons in the tenancy by the entirety.

 • Eligible for the homestead rights protection.

 • Should the parties divorce and continue to own the  
  property together, the tenancy by the entirety would dissolve  
  and automatically convert to a tenancy in common.

In some states, if a married couple purchases property and the deed 
does not stipulate in what form they are taking ownership, the state 
assumes tenancy by the entirety.  In some states, the law requires 
that the deed must explicitly state tenancy by the entirety.

In Illinois:

Illinois recognizes tenancy by the entirety as a legal form of 
ownership, but in order to establish a tenancy by the entirety the 
deed must state that the property is not owned as a joint tenancy 
nor as a tenancy in common, but as tenants by the entirety. As of 
June 1, 2011, Illinois allows partners in a civil union to hold title to 
their property as tenants in the entirety.

Please note that in many states “spouse”, as used in this context, 
also includes those in a civil union and allows those in a civil union 
to hold property as tenancy by the entirety.
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Marital Status  Form of Interest Interest
  Ownership Wife Husband

Married  Tenancy by 100% 100%
  the entirety  

Divorced, retaining equal  Tenants In 50% 50%
ownership together  Common  

Divorced, retaining unequal  Tenants In 40% 60%
ownership together  Common  

Community Property

The husband and the wife are considered to be equal but 
separate persons within the marriage, addressing the distinction 
of property that is acquired during the marriage by separate 
e�ort which is “separate property” and by joint e�ort which is 
“community property.” 

Separate property:

• Only one spouse owns it:

	Can be mortgaged, transferred or conveyed without the  
    other spouse’s signature.  

 • Is personal and real property that either spouse:

   	Owned separately before the marriage;

   	Acquired after the marriage through inheritance or by gift;

   	Acquired in exchange for property that had been acquired  
    prior to the marriage;

   	Acquired after a judgment of legal separation had  
    been issued;

   	Received because of a judgment awarded from the 
    other spouse;



Ownership and Title: How, Who and What

25©2018 REALTORS® Real Estate School * ALL RIGHTS RESERVED

   	Purchased with separate funds while married.

 • The spouses can also sign a valid agreement which states  
  what they consider to be separate property.

Community property:

 • Personal and real property that:

   	Was acquired during the marriage and is not “separate  
    property”.  

   	Was acquired after the marriage took place, but before  
    any legal dissolution of the marriage and does not qualify  
    as “separate property”. 

 • Upon the death of one of the spouses, ownership of 1/2 of  
  all of the community property automatically transfers to the  
  surviving spouse. 

 • Disposition of the remaining 1/2 of the community property  
  follows the deceased spouse’s will.  Should the spouse die  
  intestate, the surviving spouse inherits the deceased spouse’s 
  1/2, thereby owning 100%.

 • Depending upon specific state laws, should there be other  
  heirs the other 1/2 would go to them.

Community property ownership does not offer right of survivorship.

In Illinois:

There are no community property laws in Illinois.  It is a “Marital 
Property” state, a “Common Law Property” state or an “Equitable 
Distribution” state, meaning that the state sees the property 
owned by the married partners as:

 • Marital property (similar to community property);

 • Non-marital property (similar to separate property). 
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IN TRUST

The trustor/grantor creates the trust. The trustee holds the trust for 
the beneficiary who will receive the benefits of the trust. Trusts may 
be created:

 • To protect and/or manage the assets for the beneficiary;

 • To avoid probate since upon the death of the trustor, the  
  assets will immediately transfer to the beneficiary without  
  probate being necessary;

 • To avoid or reduce estate taxes.

The terms of the trust are usually private.

The trustee:

 • Holds legal title to the property, must follow the trustor’s  
  directions as to the purpose of the trust;

 • Owes fiduciary responsibilities;

 • Assumes the duties for the care of and possible investment of  
  the trust’s assets.  

The trust may:

 • Be in effect throughout the beneficiary’s lifetime;

 • End when the beneficiary reaches a certain age;

 • End when certain conditions are met, at which time the assets 
  of the trust may be distributed.

Most often a trust company or a bank is the trustee, although a 
person can be the trustee.  In some situations, the trustor, trustee 
and beneficiary might be one and the same person. 



Ownership and Title: How, Who and What

27©2018 REALTORS® Real Estate School * ALL RIGHTS RESERVED

Land Trusts

 • The real estate being held in the land trust is the trust’s only  
  asset.  

 • The trustee, usually a bank or a financial institution, holds title  
  to the property. 

 • Exists only for a designated period of time. 

Conservation land trusts or land conservancies are often established 
to conserve forests, coastland, farmland, natural areas, water sources, 
etc. The trust might be a not-for profit group or a corporation.

A land trust offers these benefits:

 • Privacy, the beneficiary is not identified in the public record; 

 • Personal judgments and liens do not attach to the property  
  held in a land trust.

 • Ease of conveyance of the property:

   	The beneficiary holds all rights of ownership, which is  
    personal property and is therefore easily sold, assigned,  
    etc. without executing a deed or release of homestead  
    rights.

 •  As personal property:

   	The real estate can be used as collateral for a loan,  
    eliminating the need for a mortgage to be recorded;

   	The new owner could assume the existing mortgage  
    without the lender being notified as the transaction  
    would not be recorded in the public record and therefore,  
    the “due on sale” clause of the mortgage would not go  
    into effect.

 • The beneficiary’s interest in the property can be subject to  
  creditors’ claims, but the creditors must take extra steps in  
  order to have claims against the property.
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 • A spouse does not need to release his or her homestead rights  
  to the property.  

Real Estate Investment Trust

 • An REIT is sold through major stock exchanges and is traded  
  as securities, requiring registration with the Securities and  
  Exchange Commission (SEC).  

 • Invests in real estate and/or mortgages.  

 • Invests in very large, income-producing real estate, i.e. office  
  buildings.

 • Usually holds investments in its own portfolios.

HOW BUSINESSES OWN PROPERTY
Property-owning businesses operate as a legal entity separate 
from the individuals in the business. They may be comprised of a 
group of individuals who come together for the express purpose of 
investing in real estate or the business may own real estate for its 
own use. 

The Corporation:

 • An “artificial person” with most of the responsibilities and  
  the rights that are given to a person, i.e. entering into contracts, 
  borrowing money, making loans, etc.  

 • An independent, legal entity.

 • Holds title to real estate as a real person can.  

 • Sole corporation: comprised of one person. 

 • Aggregate corporation: comprised of a group of people.   



Ownership and Title: How, Who and What

29©2018 REALTORS® Real Estate School * ALL RIGHTS RESERVED

As a legal entity/artificial person, the corporation may own real 
estate as a tenant in common or in severalty.  Corporations may 
not own property as joint tenants since the corporation would 
always be the last survivor.

Partnership:

 • Partnerships are not legal persons.  

 • May hold title to real estate in the partnership’s name.  

 • Two or more people/entities/corporations may come together  
  to conduct a business.  

 • There are general partnerships, limited partnerships and  
  limited liability companies/partnerships.

A general partnership: 

 • All partners:

   	Are general partners.

   	Participate in the operation and management of the  
    business.  

   	Share in the liability, obligations, profits and losses. 

   	Are personally liable for any debts the partnership incurs.  

 • Any partner may enter into a contract on behalf of the  
  partnership and the contract becomes binding for the entire  
  partnership.

A limited partnership:

 • Must have at least one general and one limited partner. 

 • General partner(s):

   	Operates and manages the company;

   	Has unlimited personal liability for the business debts.  
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 • Limited partner(s):

   	Invests money or capital in the partnership;

   	Not legally allowed to participate in the company  
    operation or management;

   	Has limited liability for losses and cannot be required to  
    pay the business’ debts with personal assets;

   	Has profits and losses proportionate to the amount of  
    financial investment.  

 • Most often used to raise capital for a project.

 • Attractive to investors without the investment funds necessary 
  to otherwise participate in large real estate investments.

Limited Liability Companies or LLCs (Registered Limited Liability 
Partnership (RLLP),

 • No general partners.

 • “Members” could be individuals, corporations, foreign entities  
  and/or other LLCs.  

 • No limit on the number of members.  

 • Although personally liable for the business’ debts, all of the  
  owners or members have a limited liability proportionate to  
  their investment.

 • A bank or an insurance company cannot be an LLC.

Syndicate:  

Formed when two or more persons or companies temporarily join 
together to invest in a large transaction that would be very difficult 
or impossible for them to participate in alone. The syndicate is 
neither a legal entity nor an artificial person. A syndicate may take 
the form of a partnership, a trust, a corporation or as co-owners in 
a joint tenancy or as a tenancy in common.
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Joint Venture:

Similar to a partnership in that two or more persons or companies 
come together to conduct and participate in one, singular business 
enterprise and will dissolve once that project is completed.  

Joint ventures operate as general partnerships with each member/
participant having fiduciary responsibilities to the other members 
and may bind the other members into contracts and will share in the 
profits, losses and management of the joint venture.

A joint venture terminates:

 • At the time specified in the contract that created the joint  
  venture, 

 • When the joint venture’s purpose is accomplished; 

 • Upon the death of an active member of the joint venture;

 • By court order.  

FORMS OF RESIDENTIAL OWNERSHIP
Residences may be owned as:

 • Condominium-generally “attached”;

 • Cooperative-generally” attached”;

 • Town Home/Town House- “attached”;

 • Individual-”detached”;

 • Time-share.

Condominiums:

 • A  “complex” of dwellings individually owned;

 • Most often a larger property divided and sold as individual  
  units which are owned fee simple; 
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 • Includes non-exclusive ownership in common elements or  
  areas as tenants in common with the other owners.

The physical forms of condominium ownership are various:

 • A building or a complex of buildings with individually owned 
  apartment units;

 • Detached houses on common grounds. 

Condo ownership gives each owner a fee simple title to the unit 
that he owns, making it subject to a forced sale, foreclosure and 
homestead rights without affecting the other owners. The condo 
owner owns a specified percentage of the undivided interests 
or common areas and common elements of the condominium 
property as a tenant in common with the other owners.  

The undivided interests, common areas and common elements may 
be in a building which houses the condo units or the land on which 
individual, detached homes or residences are built.  These areas or 
elements would most likely include:  

 • The building’s exterior structure;

 • The common grounds on which the building sits; 

 • The interior lobbies, hallways, landings; 

 • Parking facilities;

 • Elevators; 

 • The roof; 

 • Stairwells; 

 • Laundry rooms; 

 • Exercise facilities; 

 • Recreational facilities; 
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 • Extensive grounds that might include golf courses, parks and  
  children’s facilities.  

Each unit owner owns a “fractional, undivided” interest in the 
common property or common elements.  The unit owner cannot sell 
this interest separately from the unit he owns, nor can the owner sell 
the unit and retain ownership in the common elements.  

Condominium owners own their units as fee simple, but own the 
common elements as tenants in common with the other owners.

Owned fee simple, each unit is separately deeded, can be 
separately mortgaged and has separately assessed real estate 
taxes.  If an owner defaults on his real estate taxes or mortgage, 
the other owners in the association would not be affected by the 
default, nor would they be responsible for the payment.  

Each owner has the right to transfer, convey or sell the unit to 
whomever he chooses subject to the guidelines and restrictions 
established within the condominium’s declaration and/or by-laws, 
i.e. sold to owner-occupants only, no investors, no rentals.  

An association may have a “right of first refusal”. If so, when an 
owner/seller has accepted a contract for a sale, he must submit the 
contract to the association board for its review before the unit can 
be sold to an outside buyer. The association may exercise its right 
to purchase the unit rather than allowing anyone else to purchase 
it, but in order to do so, the association must purchase the unit at 
the same price and terms that the owner has accepted from an 
“outside” buyer. If the association does not wish to purchase the 
unit, it must issue a “waiver of right of first refusal” in order for the 
transaction to go to closing.
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Cooperatives Or Co-ops:

A corporation comprised of the owners owns the property and the 
property’s common areas/elements. The co-op can be a building 
or a group of dwelling units. Owners are entitled to occupy the 
unit, use the common areas and participate in voting for the board 
of directors that oversees the operations and management of the 
cooperative.

The co-op owner does not actually or directly “own” the unit 
that she occupies but owns shares in the corporation that are 
proportionate to the percentage of ownership tied to the unit she 
will occupy. The co-op owner becomes a “shareholder” and does 
not receive a deed or title to the property, but only the shares within 
the corporation. The shares are considered personal property and 
not real estate, so the owner does not own real estate, but owns 
shares in a corporation whose asset is the property itself.

The owner then receives and executes a “proprietary lease” or 
“occupancy agreement” with the corporation allowing her the 
right to occupy the unit. When the owner sells her interest in the 
co-op, she will only be transferring shares in the corporation, not 
the property itself.

Each co-op community can establish its own rules and regulations 
regarding the rental of units to outside persons. However, the 
majority are established to be 100% owner-occupied and do not 
allow rentals. 

The board of directors usually has the right to review the 
prospective owner/purchaser and approve or disapprove the sale 
judged on the financial capability and reliability of the prospective 
new owner. Since there is only one deed, one title and only one tax 
bill for the co-op, the owners are tightly tied together financially. 
Note that the real estate taxes are normally included in the 
assessment as the entire property is assessed as a whole or as 
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one entity. The potential new owner may be judged in a number of 
ways, including being required to have a minimum net worth. 

If there were a mortgage on the co-op property, that mortgage 
would be held in the name of the corporation, not by an individual 
shareholder.  If any of the owners were to default on the mortgage 
payments or on the real estate taxes, it would therefore affect all 
of the owners and the entire property.  

Some co-ops require a cash only purchase and some allow 
personal financing for the purchase.  It is the co-op association 
itself that decides what the minimum downpayment must be and if 
financing will be allowed.

Regardless of how the co-op board assesses the potential 
purchaser/new owner, co-ops must abide by Fair Housing Laws 
and not discriminate against any of the protected classes.

Townhouse/Town Home/ Row House

The majority of townhouses are part of a row of similar or identical 
attached homes, vertically structured with more than one story 
of living space and with at least one door opening directly to the 
outside and sited on a single parcel of land. Should the owner own 
the townhouse as fee simple, there will be a survey for that land. 
If the townhouse is owned as a condominium, the parcel of land 
would usually be common grounds and therefore a part of the 
common area. The owner owns the entire structure but is “attached” 
to other units via a common wall. There is usually no other unit 
above and no other unit below.

A townhome development can be condominium, cooperative or 
fee simple ownership with no homeowners association at all. Most 
townhome complexes have a homeowners association and have 
assessments to support the maintenance and operation of the 
townhouse complex.  
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Individual Ownership-Single-Family Detached

Generally, a free-standing dwelling that is not attached to any 
other dwelling and is occupied by only one family is a single-family 
detached home, which is not indicative of the size of the structure 
nor the number of stories, but does indicate that the property is 
individually owned and that the land surrounding the home:

 • Belongs only to that house;

 • Is owned only by the owner of that house;

 • Does not share ownership with any other dwelling.  

Typically, there would be no assessment, although some 
subdivisions have a homeowners association to support 
landscaping and other potential services.  Generally, without a 
homeowner’s association, restrictions on single-family detached 
dwellings are imposed only by the municipality’s zoning laws and 
ordinances rather than by a homeowners association.

Timeshare Estates:

Timeshare properties combine ownership with intermittent 
possession and use and are sometimes referred to as an  
“interval estate”.  

Commonly, timeshare ownership applies to a condominium-like 
situation in which multiple owners of the same unit have the use 
and possession for designated time periods that are specific to 
each owner. They have an undivided interest that is proportionate 
to the number of weeks of occupancy they own during any given 
year. All owners share the maintenance expenses proportionate to 
the percentage of time that each owner owns.

Timeshare estates are held as tenants in common and give each 
owner an undivided right of usage for the specific time during the 
year that he has purchased. A deeded timeshare estate is fully 
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transferrable and may be willed as inheritance, conveyed in a sale, 
rented or encumbered.

While a timeshare estate is a fee simple estate, a timeshare 
use or “right to use” does not give ownership rights, but only 
usage rights.  This is usually for a specific number of years as per 
contract and then the right to use the timeshare terminates.

THE TITLE AND THE DEED
Title:

How a property owner holds ownership affects the marketability of 
that title and the owner’s ability to: 

 • Sell, transfer or convey the ownership;

 • Attach liens and mortgages to the property;

 • Determine the rights of inheritance.

Marketable title is defined as a title whose chain of ownership 
is clear of defects so that the title can be marketed for sale and 
transferred without any problems for the seller or for the buyer. 
Title insurance is usually considered evidence that the title is 
transferrable or marketable.

Title:

 • Is the right to and actual ownership of real estate;

 • Is evidence of ownership;

 • Includes the benefits and all of the rights inherent in the  
  ownership of real estate referred to as the “bundle of rights”.  

The Bundle Of Rights

Through the Bundle of Rights, the owner has the following rights 
regarding the property:
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 • Possession: The right to occupy the property.

 • Control: The right to control the use of the property; can  
  profit from it, build on it, mortgage it, lease it, remove  
  minerals, etc.

 • Exclusion: The right to exclude others from entering or using 
  the property.

 • Enjoyment: The right to use the property in any legal manner  
  without interference from others. 

 • Disposition: The right to sell, rent or transfer the property as  
  he chooses.
 

A mechanic’s lien could affect the right of disposition as it would 
create a situation in which the owner could not easily sell or dispose 
of the property until the lien is satisfied.

The ownership rights within the bundle of rights can be separated 
or broken up.  A person may own all of the rights to a property, 
some or only one.  When one person owns all of the bundle of 
rights, he owns a fee simple estate. 

An owner of property can choose to “unbundle” or divide the rights 
and sell, lease or convey those rights individually and separately 
to various individuals or entities, i.e. mineral rights (subsurface 
rights) to one entity, surface rights to another entity, water rights to 
another entity and the air rights to yet another entity.                                                                                                                     

The Deed:

The deed is the written document with the legal description of 
the real estate being transferred from one owner to the next.  It 
identifies and distinguishes the property from all other properties.  
The legal description may be in the form of a metes and bounds 
description, a rectangular or government survey, the lot and block 
method or a combination thereof.
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In Illinois:

Without the type of ownership designated on the deed, Illinois 
assumes ownership is being held in the form of tenants in common.

Types of Deeds

The deed must contain an accurate, legal description of the 
property.  It should list any encumbrances, easements, limitations 
or restrictions that are attached to the ownership/deed of the 
property. The deed is executed at closing and transfers title along 
with the bundle of rights from one owner to another. The deed 
should be recorded in the county in which the property is 
located.

The type of deed granted to the new owner determines the 
degree of protection which the grantor (seller) warrants to the 
grantee (buyer). 

The General Warranty Deed

 • The most protection to the grantee;

 • Binds the grantor to certain promises, covenants or warranties  
  to the grantee:

   	Guarantees or “warrants” that the grantor holds clear title  
    and has the right to sell the property.

   	Guarantees the period during which the current grantor  
    owned the property, as well as warrants clear title going  
    back through the property’s entire chain of title.  

   	Does not warrant against encumbrances or defects that  
    the grantor caused.

The traditional covenants in a general warranty deed are:

 • Warranty of seisin or possession:
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   	Warrants that the owner owns the property and has the  
    right to transfer and deliver title.

 • Warranty against encumbrances:

   	Warrants that the property is not subject to any hidden  
    liens or encumbrances other than those, if any, stated and 
    disclosed in the deed, i.e. an easement.

 • Warranty of quiet enjoyment:

   	Warrants good title and no other party holds a superior  
    claim to ownership;

   	Guarantees that the buyer/grantee will not be evicted or  
    dispossessed by another party.

 • Warranty of further assurance:

   	Warrants that should there be a problem with the title,  
    the grantor will provide whatever is necessary to clear  
    the title.

 • Warranty forever:

   	Warrants that the grantor will provide compensation  
    should there be any loss from the title not being good.

These warranties would not, in fact, be carried out by the actual 
grantor, but would be assured through the issuance of a title 
insurance policy.

The Special Warranty Deed

The grantor warrants only against defects arising during his 
ownership and not for anything prior.  This limits the time frame 
for which the grantor can be held liable for any encumbrances or 
clouds on the title.  It warrants that the grantor:

 • Received and held title to the property;

 • Did not encumber the property during the time in which he  
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  held title, unless such an encumbrance is specifically stated  
  in the deed.

Those most likely to use a special warranty deed are those 
unlikely to be able to warrant a clear chain of title preceding their 
involvement with the property: 

 • Fiduciaries-executors, trustees, corporations and the like;

 • Builders and developers; 

 • Purchasers and/or investors who have acquired the property  
  through a tax sale when conveying the property to the  
  next owner.

The Bargain and Sale Deed

This deed “implies” that the seller/grantor holds title to and is in 
possession of the property, but warrants only that the grantor 
has not done anything to harm the title and is typically used as 
an executor’s deed, administrator’s deed, a guardian’s deed or to 
convey title in a foreclosure sale, an auction or a sheriff’s sale.

Any encumbrance against the property would usually be stated 
in the deed, i.e. a tax lien. The disadvantage to a bargain and sale 
deed is the reluctance of title companies to issue title insurance  
for the property.

The Quitclaim Deed

 • Offers the grantee the least protection of any deed;

 • Provides no warranties or covenants from the grantor;

 • Warrants and guarantees all of the interest in the property  
  that the grantor holds at the time the deed is delivered, which 
  may be no interest at all; 

 • Does not:

   	Address what the grantor’s interest might be;



Ownership and Title: How, Who and What

42©2018 REALTORS® Real Estate School * ALL RIGHTS RESERVED

   	Warrant that the grantor is the owner at the time of the  
    title transference;

   	Warrant that the title is clear.  

 • Allows the grantor to terminate or “quit” his right to claim the 
  property, allowing title to be transferred to a new owner.  

 • Provides no legal recourse against the grantor should there  
  be a problem with the title.  

Through a quitclaim deed, a grantor may convey less than a fee 
simple interest in the property.

Most common uses for a quitclaim deed:

 • To release a claim or lien against the property;

 • To correct an error on the warranty deed,  
  i.e. a misspelled name;

 • To transfer property between family members, i.e. as a gift;

 • In a divorce to terminate one spouse’s interest in the primary 
  residence or marital home to grant all rights and claims to  
  only the spouse receiving the property in the divorce.

A Deed Executed Pursuant To Court Order

This is created by state statutes and is used to convey title to 
property being transferred by court order. It is, therefore, not 
executed with the consent of the owner.  

Deeds executed pursuant to court order are:

 • Administrator deed:

   	Transfers ownership from a person who dies intestate to  
    her heir(s) or next of kin.
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 • Executor’s deed:

   	The estate’s executor conveys ownership from a person 
    who dies testate to her heir(s) or next of kin.

 • Sheriff’s deed:

   	Given to the successful bidder at a sheriff’s sale or an  
    execution sale held in order to satisfy a judgment that  
    has been issued against the owner of the property;  

   	The grantee of a sheriff’s deed receives the type of title  
    that the adjudged owner had;

   	The issuance of the sheriff’s deed begins a statutory  
    redemption period.

The Tax Deed

If a property owner does not pay the property taxes, the 
government (usually at the county level) has the authority to sell 
the property to collect the delinquent taxes. Usually, the minimum 
bid at the sale is the amount of the unpaid taxes with the interest 
that has accrued on them and any costs that have been incurred in 
the sale of the property. The sale is held as an auction and the new 
owner/purchaser of the property receives a tax deed as proof of 
ownership.  

A certificate of sale is issued to the buyer who purchases a 
property that is being sold at a tax foreclosure sale 

OWNERSHIP THROUGH ADVERSE 
POSSESSION

Adverse possession (aka “Squatter’s Rights) is a non-owning 
person’s acquisition of legal title to real property belonging 
to someone else and is an involuntary transfer of real estate 
ownership. A non-owning person must possess another person’s 
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land for an extended period of time prescribed by state law and 
then claim legal title to that property. The actual owner is unaware 
that a claim is being made on the title to the property. The claimant 
is not required to pay for the property but is required to prove that 
she has been in actual, open, hostile and continuous possession 
of the property for the requisite period of time.

The elements of actual, open, hostile and continuous:

 • Actual-really living on the property.

 • Open-not secretly inhabiting the property.

 • Hostile-without permission of the legal owner.

 • Continuous-without a break in the occupancy.

In order for adverse possession to be recognized, the necessary 
elements must co-exist or be concurrent and the person claiming 
ownership through adverse possession must prove that.

The claimant must show exclusive, sole physical occupancy and 
can not possess the property jointly with the true owner.  

The period of time necessary for adverse possessor’s occupancy 
is generally 20 years. Successive adverse occupants may have 
accrued the requisite time period for title by adverse possession 
by adding together their periods of possession and occupancy 
through tacking. For example, one occupant occupies for 10 years, 
the next occupant occupies for 5 years and the following occupant 
occupies for 5 years, with the last occupant claiming ownership 
through adverse possession. All tacking occupants must meet the 
same criteria for tacking to be allowed. Should the continuity of 
the occupancy be interrupted, the time will begin anew.

An owner can dissolve the possibility of adverse possession by 
giving permission for the person to occupy the property.
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In Illinois:

Illinois requires that an adverse possessor continuously and 
uninterruptedly occupy the land for 20 years in order to claim title 
through adverse possession. An exception could be made should 
there be a flaw on the true owner’s title which would invalidate 
that title and would allow the adverse possessor to meet the 
statutory possession requirement in only 7 years instead of 20.

Adverse possession cannot be taken on property owned by a 
government body.

SELF STUDY REVIEW

1 T F Fee simple absolute has the maximum rights of 
ownership is for an unlimited amount of time or forever.   

2 T F A life estate has a definite termination date and is 
inheritable.

3 T F Homestead rights in Illinois allow the homeowner to 
be exempt from property taxes.

4 T F Ownership in “severalty” is a form of co-ownership 
with 2 or more owners.

5 T F Joint tenancy and tenancy by the entirety have “right 
of survivorship.”

6 T F Condo ownership has 2 forms of ownership, fee 
simple for the unit and tenancy in common for the 
common areas.
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SELF STUDY REVIEW CONTINUED

7 T F The ownership rights within the bundle of rights can 
be separated or broken up.

8 T F The bundle of legal rights includes possession, control, 
enjoyment, exclusion, and disposition.

9 T F A mechanic’s lien does not a�ect the marketability or 
transferability of title to a new owner.

10 T F Di�erent types of deeds transfer ownership rights and 
di�erent guarantees to the new owner.
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